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Resolution No.2a-00f

A RESOLUTION OF THE BOARD OF DIRECTORS OF THE BOARD OF
PUBLIC WORKS OF THE CITY OF LEWES ACCEPTING THE ONSITE
UTILITY IMPROVEMENTS FOR PHASES 6 AND 7 CONCERNING THB
TOWER HILL DEVELOPMENT

WHEREAS, Section 4.7, among other provisions, of the Charter for the Board of Public
Works of the City of Lewes (the "Lewes BPW"), being Chapter 10, Volume 77, Laws of Delaware,
as amended (the ool-ewes BPW Charter"), grants the Lewes BPW authority, responsibility,
supervision, and control over current or future utility systems established within the Lewes BPW
Service Area; and

WHEREAS, Section I of the Lewes BPW Charter defines the Lewes BPW Service Area
as o'the corporate limits of the City of Lewes, the territory beyond such limits authorized in [the
Lewes BPW Charter], and any franchised service area"; and

WHEREAS, Section 4.20 of the Lewes BPW Charter more specifically authorizes the
Lewes BPW to supply utility services to properties located within two (2) miles of the corporate
limits of the City of Lewes; and

WHEREAS, on September 24, 2020, the Lewes BPW entered into a Development
Agreement with CMF Tower Hill, LLC "CMF" concerning utility infrastructure supporting a

proposed residential development to be known as "Tower Hill" (this Development Agreement
hereinafter referred to as the "Tower Hill Development Agreement"; and

WHEREAS, the Tower Hill Development Agreement, among other things, obligated
CMF to construct the utility infrastructure consistent with the approved construction plans and the
Lewes BPW specifications and regulations; and

WHEREAS, CMF has requested that the Lewes BPW initiate the process for final
acceptance of the onsite utility infrastructure for Phases 6 andT of the Tower Hill Development,
all as specified in the approved plans known as "Roadway, Stormdrain, Sewer, Water, & ESC for
Tower Hill" and dated May 20,2021 (the "Phases 6 and 7 Onsite Utilities"); and

WHEREAS, Section 2.5 of the Tower Hill Development Agreement provides that the

Lewes BPW will not accept any dedication of utility improvements until written approval of the

condition of the utility improvements is provided and an easement, if applicable, is provided to the

BPW;

WHEREAS, George, Miles & Buhr, LLC ("GMB"), the Lewes BPW engineering firm,

provided written approval of the condition of the Phases 6 and 7 Onsite Utilities in a letter dated

iuly 18, ZOZ4 (GMB's July 18,2024letter is attached hereto and incorporated herein as Exhibit

"A"); and
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WHEREAS, relevant easements concerning the Phases 6 andT Onsite Utilities were either
previously approved and recorded or, in the case of one pending easement, has been signed and is
awaiting recordation pending Lewes BPW approval, said pending easement being attached hereto
and incorporated herein as Exhibit "B" (the "Pending Tower Hill Phases 6 and 7 Easement"); and

WHEREAS, Section 3.1 of the Tower Hill Development Agreement provides that CMF
must provide final plans and as-built drawings in electronic AutoCad format and PDF format as
part of the Lewes BPW final inspection and approval process; and

WHEREAS, GMB confirmed in its July 18,2024letter that CMF provided the required
final plans and as-built drawings for the Phases 6 and 7 Onsite Utilities; and

WHEREAS, CMF has paid all required inspection and review fees related to the Phases 6
and 7 Onsite Utilities; and

WHEREAS, CMF has provided a maintenance bond in the amount of $35,884 (i.e., ten-
percent (10%) of the construction costs of the Phases 6 andT Onsite Utilities) (i.e., $6,725.00 for
Phase 6 water, S13,140.00 for Phase 6 sewer, $4,854.00 for Phase 7 water, and $11,165.00 for
Phase 7 sewer) as required under Section 5 of the Tower Hill Development Agreement (the "Onsite
Maintenance Bond"); and

WHEREAS, the Lewes BPW desires to accept CMF's dedication of the Phases 6 and 7
Onsite Utilities into the Lewes BPW utility system.

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE
LEWES BOARD OF PUBLIC WORKS, IN SESSION MET THIS 24TH DAY OF TIJLY,IO24,
THAT:

Section 1. The Lewes BPW hereby accepts CMF's dedication of the Phases 6 andT
Onsite Utilities into the Lewes BPW utility system and assumes all operational and routine
maintenance costs thereof from and after the date on which the Pending Tower Hill Phases 6 and
7 Easement is recorded subject to CMF's continuing obligations under the Tower Hill
Development Agreement.

Section 2. This Resolution is conditioned on CMF recording the Pending Tower Hill
Phases 6 andT Easement.

Section 3. The Onsite Maintenance Bond must remain in place for a period of one

year from the date on which the Pending Tower Hill Phases 6 andT Easement is recorded.

Section 4. Pursuant to Section 5 of the Tower Hill Development Agreement, CMF is
obligated to provide a construction guarantee for the Phases 6 and 7 Onsite Utilities for a period

of one year from the date on which the Pending Tower Hill Phases 6 and 7 Easement is recorded.

Section 5. This Resolution shall take effect immediately upon its adoption by the

Board of Directors of the Lewes Board of Public Works.
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Adopted by the Board of Directors
of the Lewes Board of Public Works

I, D. Preston Lee, P.E., Secretary of the Board of Directors of the Board of Public Works
of the City of Lewes, do hereby certify that the foregoing is a true and correct copy of the
Resolution passed by the Board of Directors of the Lewes BPW at its meeting on July 24,2024, at
which meeting a quonrm was present and voting throughout and the same is still in full force and
effect.

Secretary

*
-)
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July '18,2024

Board of Public Works
107 Franklin Avenue
Lewes, DE 19958

Attn: Austin Calaman
General Manager

Re: Tower Hill - Phases 6 and 7
Lewes, Delaware
FinalAcceptance
GMB File No. R180214

Dear Mr. Calaman

This letter is issued to provide the status of the utility work in Phases 6 and 7 of the Tower
Hill Development project located off New Road. The scope of the utility work (specifically
water and sewer) is specified by the approved "Roadway, Stormdrain, Sewer, Water, &
ESC for Tower Hill" drawings dated May 20,2021.

GMB can confirm that all punchlist items have been completed and the water and sewer
utilities have been installed per the LBPW standard specifications with the exception of
four (4) gate valve boxes requiring grade adjustment. (CMFA has this work scheduled
to be completed before July 24 and GMB will verify completion prior to that date).

GMB can also confirm that all final plans and as-built drawings required under the
Development Agreement have been submitted, reviewed, and approved. All as-builts
have been submitted in digital format as required. There is an easement required for the
water and sewer services to the Dawson property and this easement is expected to be
recorded prior to the July 24 Board meeting.

Recommendation of Acceptance

Based on the notes above, GMB recommends that the improvements are ready for
acceptance by the LBPW.
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Austin Calaman
July 18,2024

Page 2

lf you have any questions or comments, please contact me at vluciani@qmbnet.com or
302.628.1421

Sincerely,

/,*,*{-^r^,,*

Vincent Luciani, P.E.
Senior Project Manager

cc: Connolly Gallagher, LLP
Attn: Michael J. Hoffman
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'l'ax Parcel No( s_) 335-8.00-2.00 p/o

Prepared b;- and Return to:

Michael J. Hoftman. Iisquire
Connolll (iallagher I-LP

267 East Main Street

Ner.r'ark. Delara'are l97l I

T'TI I,IT}' T]ASEM ENl- AN D MAINTENAN('E AG REE]VI EIiT

Thi s UTI I.ll-Y EASEMEN.I AN D MAINTENANC E AGRF.EN{ ENl' ( thi s "Agreemc'nt" 
)

is nrade this _ day'of Jul1.2024 b1'and betvreen ('MIr'l-ower Ilill t-.1..C.. a l)elaware limited

liability compan). its successors and assigns ("Grantor"). and BOARD OF PUBLIC WORKS
OF THE CITY OF LEWES- a chartered utilities board ot'the State of Delau'arc'. its successors

and assigns (hereinafier referred to as the "Grantee" or thc "BPW"). 'l'he (iranlor and Grantee

are collectively referred to herein as the "Parties."

I]ACKGROT NI)

WHEREAS. Grantor is thc f-ec o\^ner of that certain lot. piece. or parccl ol' land with
improvements thereon. situale in the Leues and Rehohoth Hundred. Sussex ('oun11' and State of
Delaware. being identified on the tax maps of Sussex County as part of -fax 

Parcel Number 335-

8.00-2.00 (the "Toner Hill Open Space Parcel"). as a portion of said parcel is shor"'n on that

exhibit entitled Variable Width t Itilit) Easement l:xhibit 'I'ow'er Hill. prepared b1' Solutions

Integrated Planning [:ngineering & Managemcnt. I-LC. dated March 26. 2021. and attached

hcreto as Exhibit A and incorporated herein by relbrence: and

WHEREAS. a portion of the T'ower Hill Open Space Parcel is currcntll subject to that

certain l0' x 20' sign easement as shuw'n on the Record Plat fbr'l-oner tlill. ol'record in the

011lce ol the Recorder ol'Deeds in and for Sussex County. Delarvare. in Plot Book 3l I . Pagc 77-

uhich is to be extinguished b1 Grantor: and

WHEREAS. in connection uith the dedication. use. and maintenance of certain utilitl

imprgrements constructed b1 the Grantor. the Grantor and (]rantee desire to L'nter into tlris

Agreement to grant to the BpW thc easements tbr utilities detlned belou and to pror,ide lbr thc

rnaintenancc ot'the applicable area in a manner dellned bclorl.

AGRET,MT]NT

NC)W, THEREFORE. in consideration of the sunr ol''l'en and NO'100 l)ollars ($10'001



and the mutual covenants- promises. stipulations and agreements contained herein. the

sulliciency' of which is acknowledged by' the Parties. the Grantor and Grantee herebl" agree as

fbllows:

l. Easement. Grant<lr herebl grants unto the Grantee. its c'mplo1'ees.

contractors. agents. ser\anls. licensees and inritees. successors and assigns. (collectivel). the
"Pcrmittees") a non-erclusive. uninterrupted. permanent. and perpetual utilit)'easement and right

of ua1'. in. to. upon. under. over and through the area marked on Exhibit A as Ne* Variable

Width Utilit), Easement. consisting of approximately 4"730 square fbet. and as turther described

in Exhibit B. attached hereto and incorporated herein. (the "Easement Area"). at an1' time that
(irantee may see t'it tbr the purposr' of constructing. maintaining. improvirrg. inslalling.

operating. inspecting. repairing. replacing. modili'ing- enlarging. renewing. or removing utilities
and appropriate t-acilities. accessories. and appurtenances. including but not limited to

underground water and sanitary sewer utilities and any related pipes and other impnx,ements

(the "Utilitl Facilities"). This Easemcnt and the Lttilit) Facilities shall remain personal to the

BPW. The BPW shall have the rights of ingrc'ss. egress. regress. and access in. to. upon. under.

ovc-r. and through the Flasement Area. as necessan' lbr the enjol'ment of the rights granted

herein.

1 No Obstructions. 
-l-he 

Grantor shall not erect. cause. or pernrit to be

caused. the erection or grouth ol'. or permit or suffer to remain upon the Easement Area. any'

growlh. building. structure. or other obiect or improvement extending or encroaching into. upon

or over such area in such manner as to impede the use by the (irantee and its Permittees ol'the
l:asement Area under this Agreement. In the event the Grantor defaults in the pc'rformance of'

any of the obligations required to be obsened or perfbrmed pursuant to the terms ol'this
Agreement. the BPW shall have the right. hut not the obligation. upon the expiration ol'thirn
(30) da1's' written notice to Grantor to cure such default at the expense olGrantor. provided that

(irantor has not. prior to the expiration of such 30-da) notice period. cured the breach or

commenccd to cure thc breach and is diligentll continuing such eftbrts to cure the sanre.

Notw'ithstanding the provisions of this Section 2. in the event of emergenc) conditions

constituting a delault hereunder. which will include u'ithout limitation. a default ol'such a naturc

that impairs the BPW's necessar) access to the Easement Are-a. thc BPW shall hare the right to

cure such dcfault upon such adl'ancc' notice as is reasonabll' possible under the circuntstanccs or.

if necessarl'. nithout adrance notice. so long as notice is giren as soon as possible therealier. 
-['tr

eflectuate any, such cure. the BPW shall have the right to enter upon the Torver tJill Open Space

Parcel to perlbrm an\ nccessan uork or lurnish anv necessary materials or serrices to curc thc

dctault as thc BPW shall deem reasonably necessar)' or appropriatc.

-j. Maintenance of F.asement Area. All cosls and expenses necessar)' lbr the

maintenance and rcpair of the Utility Facilities (collectivelv. "Maintenance") shall be undertaken

l



b1' the Cirantee. Regular lawn mou,ing and maintenance of the l:ascment Area shall be the

responsibility ol'the Grantor. All Maintenance shall be undertaken. pertbrmed and completed

using qualit)' materials and in a good and uorkmanlike manner b1 qualified. reputable and

properll licensed and bonded contractors and subcontractors. If the BPW disturbs the [:asement

Area or other portions of the Grantor's propert)'. the BPW agrees to restore the Easement Area to

substantially' the same condition as existed prior to the BPW's exercise of its rights hereunder.

Notwithstanding the foregoing. the BPW shall have no obligation to restore any structures or
other improvenrents placed within the Easement Area.

1. Goreminq l-au: Severabilitr: Amendments. 'l'his Agreenrent shall be

governed bv and construed in accordance uith Dclan'are law. If an;* term or provision. or an\'

portion thereof. of this Agreement. or the application thereol' to an) person or circurnstances.

shall. to any extent. be invalid or unenfbrceable. the remainder of this Agreement. or the

application of such term orprovision to persons orcircumstances otherthan those as to uhich it
is held invalid or unenforceable. shall not be affected thereby'. and each term and provision of
this Agreement shall be valid and shall be enforced to the fullest extent permitted b1 lau. No
amendment to this Agreement shall be ralid unless such amendmenl is in writing and executed

by the Parties.

5 Srrcr:esqorq,: F.nlirrcemenl: Nrr rfir a | \'er The cor,'enants. easements. and

restriclions created herein shall be deemed to be corenants and easements running with the

Grantor's land. and shall hc'hinding upon. their respecti\e heirs. executors. administrators. legal

representatives. tenants. licensees. inritees. successors. and assigns. including without limitation
the Towcr IIill Propertl'Owners Association. Inc. -fhe BPW's rights under this Agrcement are

personal and not appurtenant to other propert)' besides that which is depicted on Exhibit A but

shall be binding upon BPW's successors andr'or assigns. Provided that the notice and

opportunity' lo cure provisions in Section 2 have been complied with. the Parries shall have the

right. but not thc obligation. to entbrce this Agreement by'bringing an appropriate action(s) in

lau' and/or equitl, including. but not limited to. the right to obtain specific performance ol- the

terms ol'this Agreement. No waiver by any part-v- of'any' default under this Agreemcnt shall be

effective or binding on such parn' unless made in writing and no such waiver shall be implied
tiom anl, omission b1 a party to take an)' action in respect to an) dclault occurring hercunder.

NO TTTLE SEARCH REQT1ESTED OR PERFORMED

NO STIRVE} REQI]ESTED OR PERFORMEI)

ISI(iNA'ft iRt'. PA(itrs Fol-t-OWl

_)



IN WITNESS WI{[1REOF. the Parties hereto have caused this Agreement to be executcd

and sealed the day and year above first written.

('MI- l orrcr llill I..l-.('.. (irantor

lr*lfw ( SI:..\l . )

Namc
-l'itle:

S IAI I: OI: DF-I.A\I'ARIi

('ot'N't \' olr st:sstlx

BE IT RITN,IEMBERED, thal on this l( _ dat of Jrlg_. 29jI.
personalll came' befbre mc. the Subscribcr. a Notary Public fbr the State and countt aforesaid.

_ )rrh O.tartrrnrc,o _tNAMrrl. 'l Lt:l ol-

CNIF l'ouer llill L.L.C.. part] to this Agrccment. know'n to me personalll to he such. and

acknouledged this to be their act and deed on behall'of said limited liabilitl'compan\.

(llVEN under mv Iland Seal of Offlce. the da1 and vear afbresaid.

Notary Public

Name f^h fytfi.t*
My Conrmission I'.xpires: g eL5

SS

.Sti##".ue,
-=t**tl*, ,^r)r"il."z

ryffi$
l

svp



WI'fNESS: BOARD OF PUBI-IC WORKS OI: THIl
C'lTY OF I-EWES (Grantee)

B1 (SEAI-)
-['om 

Panetta. Preside'nt

)

) SS.

)

S'lA'l E OIj I)EI-AWARII

(.()TIN'I Y 0TJ SI ISSEX

Btr ll' RtrMtiMBtrRED. that on this _ da1 of personalll
came bef-ore me. thr' Subscriber. a Notarl Public lor the State and countv aforesaid. Tom Panctta.

President ol'the Board ot'Public \\'orks ol'the ('it1 ot'l-eues. a Delaware municipal corporation
and a political subdivision of the State of Delaware. part)' to this Agreement. knor,r'n to me
personally'to be such. and acknouledged this to be his act and deed and the act and deed ot'the
said munici pal corporation.

GIVI:N under m1, Hand Seal of Ottlce. the dal and 1'ear afbresaid

Notarl Public

Name:

M1 Commission [:xpires:
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